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No. 10,738 

STATEMENT OF QUESTIONS PRESENTED 


The questions involved are as follows: 

1. Whether or not a beneficiary under a life insurance 
contract can recover under a ‘‘supplemental contract of 
accidental death, double indemnily benefit”, when she 
cannot recover under the terms of the original x>olicy> 
when the exclusions are conflicting. 

2. Whether or not an exclusion “participation in aero¬ 
nautics or submarine expeditions” excludes death from 
an airplane crash, when the deceased was the pilot and 
sole occupant of the plane. 

3. Whether or not an incontestable clause in an in¬ 
surance policy, which in itself contains certain exclusions, 
bars an insurance company from contesting a daim xmder 
the policy, when the claim itself is not specifically excluded 
under the incontestable clause. 
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No. 10,738 


Elsie 0. Welleb, 

AppdUmt, 

vs. 

The Life A2n> CASUALTr Insubakce Co., of Tezihessee, Ino., 

AppeUee. 


Appeal from the Hinted States District Court 
for the District of Cohmihia 


BRIEF FOB APPELLANT 

JURISDICTIONAL STATEBIENT 

The jurisdiction of this Court is based upon Section 
1291 of Title 28 as revised in the TJ. S. Code. 
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STATEMENT OF CASE 

I On or about January 30, the Appellee issued its policy 
of insurance No. 248528 upon the life of one Edward F. 

' Weller for an annual premium of One Hundred and 
Twenty-six Dollars and Sixty Cents ($126.60) and simul¬ 
taneously therewith issued its supplemental agreement, 
providing for accidental death double indemnity benefit, 
the antmal premium for which was Seven Dollars and 
Fifty Cents ($7.50), making a total premium of One Hun¬ 
dred and Thirty-four Dollars and Ten Cents ($134.10). 
(J. A., Page ™). 

The insurance policy provided among other things, as 
follows: 

■ “INCONTESTABDCjITY. This Poli^ shall be in¬ 
contestable after it shall have been in force during 
I the lifetime of the Insured for two years from its 
date of issue, except for non-payment of premiums 
and except for violation of the conditions of ^e Policy 
relating to military and naval services in time of 
i War. JBut where the Statute of the State in which 
this Policy is written contains a different provision on 
this subject than the above, the language of such 
Statute shall be substituted for this clause. 
“SUICIDE. . . . 

“MHilTABY, NAVAL AND AIR SERVICE. . . . 
“AVIATION. Should the death of the Insured re¬ 
sult from operating, or riding in, any kmd of air- 
' craft, except as a fare-paying passenger in a licensed 
passenger aircraft operated by a licensed pilot on a 
regular passenger route between definitely established 
I airports, only the reserve under this Policy shall be 
payable and said reserve shall be in full settlement 
of all claims hereunder.’^ 

I The ^supplemental contract for double indemnity benefit 
provided in part as follows: 

I “1. This Double Indemnity Accident Benefit does 
not cover self-destruction, sane or insane; death re- 
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suiting from participation in aeronautics or submarine 
expeditions, either as a passenger or otherwise; death 
caused directiy or indir^tly by war, riot, strike, in¬ 
surrection or any act incident thereto. . . . 

Question No. 12 of the application for insurance (which 
is part of the contract of insurance according to the terms 
of the policy) is: “B!ave you any intention of making 
aerial flights within the next two years! If yes, give par¬ 
ticulars.’^ The answer to this question was **no”. 

The deceased died May 10, 1948, in Chesterfield, South 
Carolina, as a result of the crash of an airplane on a farm 
there, he being the pilot and sole occupant in said airplane 
at the time of the crash. 

That at the time and place of the crash aforesaid the 
deceased was piloting the airplane in connection with 
flying lessons, which he was and had been taking and 
the ^ght which resulted in his death was a solo cross 
country training flight in accordance with said training. 

STATEMENT OF POINTS 

1. The Appellant contends that the Court erred in 
denying the Plaintiff’s Motion For Summary Judgment. 

2. The Court erred in granting the Defendant’s Motion 
For Summary Judgment 

SUMMARY OF ARGUMENT 

The Appellant contends that the insurance policy (J. A. 

p.) shows that it was the intention of the insurance 

company that the aviation clauses in the policy would 
be incontestable after two years or the application for 
insurance would not have included Question No. 12, which 
reads “Have you any intention of making aerial flights ' 
within the next two years!” If yes, give particulars.” 
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There can be no clearer indication of the fact that the 
Appellee was interested only as to that period dnring 
which the aviation clause was intended to be a defense 
to a claim on the policy. 

Incontestability means indisputable, and amounts to an 
agreement by the insurer that no objection should be 
taken to defeat the policy on the death of the insured. 
5 Cooley, Briefs on Insurance (second edition) 4483. 

The Appellant contends that it is a fundamental canon 
of the law of contract that where a contract of insurance 
is ambiguous, it should be construed in favor of the in¬ 
sured’s beneficiary. See Kansas City Life Insurance Com¬ 
pany V. WeUs, 133 F. (2) 224. See also Clapper v. Aetna 
Life Inswrance Company, 157 F. (2) 76, 61 App. D. C. 247, 
in which the Court said “But if this interpretation is 
subject to challenge, the same result would follow, since, 
at best the phrase is so ambiguous as to compel a demsion 
in favor of the insured.^’ 

The Appellant contends that the supplemental contract 
of the insurance policy which exempts liability from “par¬ 
ticipation in aeronautics or submarine expeditions either 
as a passenger or otherwise”; does not exclude the b^e- 
ficiary under this policy from recovery. The word aero¬ 
nautics is an adjective modifying the word expeditions; 
see Wdls v. Kansas City Life Insuraaice Company, 46 F. 
Supp. 754, and Kansas City Life Ins%trance Company v. 
Wells, 133 F. (2) 224, in which cases the Court said 
“Contracts must be construed as written. Either there 
is some significance in the grammatical construction of 
the word ‘or’ used to connect the words ‘aeronautics’ and 
‘submarine’. ‘Or’ is a conjunction, disjunctive and cor¬ 
relative, used to connect coordinate words, phrases or 
clauses, that is, expressions having the same grammatical 
constructions. It follows that unless “ ‘aeronautics’ and 
‘submarine’ are both intended to be used as adjectives, 
something not expressed in the contract must be added 
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or something presently expressed must be eliminated. .. . 
We are satisfied that if the interpretation of the trial 
court is not right then the worst that can be said is that 
the danse in qnestion is ambiguons.’’ 

The Appellant contends that a solo flight in pnrsnance 
to pilot training is not an aeronautics expedition. See 
Kmg V. Eqmtchle Life Assv/remce Society of TJ. 8 ., 232 
Iowa 541, 5 N. W. (2) 845; 155 A. L. R 1022 the Court 
said ‘‘An expedition connotes a journey by several persons 
or a body of persons. The word does not ordinarily com¬ 
prehend an excursion by one person. Nor does the fact 
that a journey may be hazardous or unusual ripen it into 
an expedition’’. See also Do/y v. Equitable Life Assv/r<mce 
Society of U. S., 83 F. (2) 147 (Cert, denied 299 U. S. 
548). 

ARGUMENT 

It is a fundamental principle of law, so well established, 
that to dwell on it any great length would be surplusage, 
that: insurance contracts are to be construed most strongly 
in favor of the assured; or as this very Court said: In the 
cas of Phoenix Muiuol Life Ins, Co., of Hartford, Conaiecti- 
cut V. Flytm, 171 F. (2) 982, 77 W. L. R 363, 83 Ap. D. C. 
381, on page 982: 

“The policy written in 1940, contained a provision 
that “That death of the insured resulting toectly 
or indirectly from participating in aeronautics, as 
passenger or otherwise, or from exposure to any haz¬ 
ard incident thereto, is a risk not assumed by the 
Company under any terms of the policy; but in the 
event of such death the Company will pay to the 
beneficiary the amount of the reserve under the pol¬ 
icy.”— 

And on page 984, the Court said: 

“Ambiguities, doubts and uncertainties, if any, as to 
the meaning of the policy must be resolved in favor 
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of the insured. Appellant insists, however, that the 
provision in the policy excluding liability if death 
results from “participating in aeronautics, as a pas¬ 
senger or otherwise^’ is not ambiguous but is plain 
and includes one who has no other relation to the 
flight than a mere passenger, irrespective of the role 
the insured plays in the occupied space on the plane 
on its fatal trip.^’ 

We are unable to agree with this contention, and on 
page 985, the Court said: 

“If the insurance Company had meant what it now 
says it meant the opportunity was at hand when the 
policy was issued to express its position in plain 
words. If for example, it intended to exclude any 
death resulting from an airplane flight, words of plain 
import could have been found so that no question could 
be raised. In the deliberate use of a word or phrase 
having a well recognized technical meaning, it is a 
fair conclusion that the insurer meant that something 
more must be shown than the mere use, as^a passenger, 
of the facilities of an airplane.’^ 

As we said in Hayes v. Home Life Insv/raaice Comyamyf 
(83 U. S. App. D. C. 110,168 Fed. (2) 152) 

“The rule that a real ambiguity in an insurance policy 
is to be construed against the Company is not a rule 
of convenience or a mere technicality of legalists. 
It is based upon sound public policy. Insurance con¬ 
tracts are written by the companies. Those companies 
are equipped with able counsel and other experts in 
the field, not only in their separate organizations but 
in their national associations. From their point of 
view, there is not the slightest reason why the terms 
of a contract should not be crystal clear’’— 

The insurance contract in question here (Record, Page 
number states its incontestable clause as follows: 


“INCONTESABILITY. This PoHcy shall be incon¬ 
testable after it shall have been in force during the 
lifetime of the Insured for two years from its date of 
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issne^ except for non-payment of premiums and except 
for violation of the conditions of the Policy relating 
to military and naval services in time of War. But 
where the Statute of the State in which this Policy 
is written contains a different provision on this sub¬ 
ject than the above, the language of such Statute shall 
be substituted for this clause. 

‘‘SUICIDE. If within two years from the date of 
issue of this Policy the Insured shall, whether sane 
or insane, die by his own hand, the liability of the 
Company shall be limited to the amount of the pre¬ 
miums hereon. 

“MILITARY, NAVAL AND AIR SERVICE. The 
liability of the Company shall be limited to the re¬ 
serve on this Policy, or to one-fifth of the amount 
payable hereunder on the death of the Insured, which¬ 
ever is the greater, if the Insured should die while 
enrolled in military, naval, or air service in time of 
war, whether declared or undeclared; or if the In¬ 
sured should die as the direct or indirect result of 
such service, without securing a permit signed by an 
executive officer of the Company, and paying such 
extra premium as the Company may fix to cover the 
hazard. Any indebtedness on or secured by this 
Policy shall be deducted from the amount otherwise 
payable. 

“AVIATION. Shoiild the death of the Insured re¬ 
sult from operating, or riding in, any kind of aircraft, 
except as a fare-paying passenger in a licensed pas¬ 
senger aircraft operated by a licensed pilot on a regu¬ 
lar passenger route between definitely established air¬ 
ports, only the reserve under this Policy shall be 
payable and said reserve shall be in full settlement 
of all claims hereunder. 

If the company had intended to have these things ex¬ 
cepted from its incontestable clause why didn^t they say 
so in plain and unequivocal language? Why did they 
include the clause relating to military service in time of 
war in the “incontestability’’ clause if it was a “risk 
not covered” as they will no doubt contend! This shows 
that the face of the contract itself proves that it was the 
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intention of the parties to definitely preclude the company 
from contesting an action on this policy in connection with 
death covered by said clause. 

J To further illustrate this point, the application for the 
policy drawn and prepared by the Appellee, and by the 
terms of the policy becoming a part thereof, contains the 
following question: 

Question No. 12: 

“Have you any intention of making aerial flights 
within the next two years! If yes, give particulars.^’ 
The answer to this question was “no”. 

' Why would the Insurance Company limit the time for 
taking aerial flights in its question to two years (the same 
limit as in their incontestable clause) if it was not their 
intention to limit any defense on that ground to a date 
' two years from the inception of the policy! 

Your Appellant is fully aware that there is a great 
number of decisions on “incontestability clauses” estab¬ 
lishing a line of demarcation between “incontestable” and 
“risks not covered”. It is the i)osition of your Appellant 
that the wording of this particular dause together with 
the other parts hereinbefore referred to, is sufficient to 
make this case definitely one of “incontestable” by the 
Appellee. In the case of Perm Miahtal Life Inewramce 
Corn/gcmy v. Kdly, 189 AtL 345, 88 N. H. 351, the Court 
said: 

“This case was argued by both parties largely upon 
the assumption that “Incontestability” has reference 
to a contest as to the initial validity or voidability of 
the contract and to a defense based upon a subsequent 
breach of the terms of the policy. This is not the 
true significance of the term.” 

“The term incontestable as so used, means indisputable 
and amounts to an agreement by the insurer that no 
objection shall be taken to defeat the policy on the 
death of the insured.” 5 Cooley, Briefs on Insurance 
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(second edition) page 4483). It logic^y follows, 
therefore, that inasmuch as incontestability clauses 
are not against public policy and are not invalid and 
unenforceable, every defense within the terms of or 
covered by such clauses or which are not excepted 
therefrom is precluded, if not taken advantage of 
before the danse becomes operative in favor of the 
assured. For an exhaustive collection of the cases 
sustaining the conclusion above stated, see Indiana 
National Life Insurance Company v. McGinnis, 180 
Ind. 9,101 N. E. 289, 45 L. B. A. (N. S.) 192.»’ 

Your Appellant states that, if it were not for the “in¬ 
contestability^^ clause, she could not recover under the 
basic policy, but only under the “supplemental contract’^ 
Whether the supplemental contract be construed as part 
of the basic contract or a separate and distinct one, one 
fact stands out: A basic ambiguity exists between the 
aviation clauses in the two contracts. Admittedly the 
Appellant cannot recover on the basis of the clause in 
the bade policy. Now let’s examine the other one, for 
I’m sure that, as previously stated, no one vdll dispute 
the proposition of law that between two conflicting clauses 
in an insurance contract, the one that creates liability 
must prevail 

The dause in question reads as follows: 

“1. This Double Indemnity Accident Benefit does not 
cover self-destruction, sane or insane; death resulting 
from participation in aeronautics or submarine ex¬ 
peditions, either as a passenger or otherwise; death 
caused directly or indirectly by war, riot, strike, in¬ 
surrection or any act inddent thereto. ...” 

The.important phrase in that clause is; “death result¬ 
ing from participation in aeronautics or submarine ex¬ 
peditions, either as a passenger or otherwise”.. 

The first thing to consider in interpreting this phrase 
is its grammatiwd construction. Was the exclusion from 
“participation in aeronautics” or “partidpation in aero- 
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nautics expeditions”; or to put it another way was the 
word ‘‘aeronautics” as used herein, a noun or an adjec¬ 
tive? 

Our grammar books tell us that “or” is a conjunction 
used to connect coordinate words, phrases, or clauses, that 
is, expressions having the same grammatical construction. 
It does not coordinate a noun and an adjective—only two 
nouns or two adjectives. Does it not logically follow then, 
that in the instant case, since “submarine” is definitely 
an adjective modifying “expeditions” that “aeronautics” 
also is an adjective modif 3 dng “expeditions”. Any other 
interpretation would violate the well founded rules of 
grammar. 

Your Appellant’s attorneys have diligently searched for 
a case involving the interpretation of a similar phrase, 
as to its grammatical construction, and could find but one. 
That case was in perfect agreement with the foregoing 
as to this question of construction. The case of WeUs v. 
K<msas City Life Insuramce Co., 46 F. Supp. 754, held: 

“The contract here provided an exclusion where death 
was caused from ‘participation in aeronautics or sub¬ 
marine operations’. There is no comma after ‘aero¬ 
nautics’ so that the word ‘aeronautics’ apparently 
modifies the word ‘Operations.’ ” 

This was appealed to the Circuit Court of Appeals (8th 
Circuit) and there in Ka/nsas City lAfe Insurance Compcmy 
V. WeiUs, 133 F. (2) 224, the Court said, on page 227: 

“The complete clause to be interpreted in the present 
case reads: ‘. . . there shall be no liabilily here¬ 
under for death resulting from self-destruction, while 
sane or insane, or from participation in aeronautics 
or submarine operations, or from military or navy 
services’. . . . 

“It cannot reasonably be said therefore, that to in¬ 
terpret the words ‘aeronautics and submarine’ in the 
ph^e ‘aeronautics or submarine’ as adjectives modi- 
f^g ‘operation’ is a strained construction.” 
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Contracts must be construed as written. Here there 
is some significance in the grammatical construction of 
the word ‘or’ used to connect the words ‘aeronautics’ 
and ‘submarine’. ‘Or’ is a conjunction, disjunctive 
and correlative, used to connect coordinate words, 
phrases or clauses, that is, expressions having the 
same grammatical constructions. It follows that un¬ 
less ‘aeronautics’ and ‘submarine’ are both intended 
to be used as adjectives something not expressed in 
the contract must be added or something presently 

. expressed must be eliminated.” 

The Court said on page 228: 

“We are satisfied that if the interpretation of the 
trial Court is not right, then the worst that can be 
said is that the clause in question is ambiguous.” 

Surely this is convincing enough to establish that the 
word “aeronautics” in the instant case is an adjective 
modifying the word “expedition”. 

Now comes the question of whether or not a solo flight 
by a trainee is an “aeronautics e^)edition”.. 

What is an expedition? 

Webster’s Universal Unabridged Dictionary, 1940, says: 

“A voyage or journey taken by a number of persons 
for a de&iite purpose; also, the company engaged in 
such an xmdertaking and its outfit; as, the exp^tion 
of Xerxes into Greece; an expedition to the North 
Pole; a trading expedition. ” 

In the case of Kmg v. Equitdble Life Assurance Society 
of the U. S,, 232 Iowa 541; 5 N. W. (2) 845; 155 A. L. K. 
1022, the Court said; on page 846: 

“All authoritation definitions of the word ‘expedition’ 
are substantially the same as that found in Webster’s 
New International Dictionary of 1925, which defines 
it as “(3) An important journey or excursion for a 
Specific purpose; as a military or exploring eiq)edi- 
tion; also the body of persons making such an excur¬ 
sion.” 
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“An expedition connotes a journey by several persons 
or a body of persons. The word does not ordinarily 
comprehend an excursion by one person. Nor does 
the fact that a journey may be hazardous or unusual 
ripen it into an expedition. . . 

“The rule is well settled that if insurance contracts 
are clear and unambiguous, their terms are to be 
taken and understood in their plain, ordinary and 
popular sense. Imperial Fore Ins. Co. v. Coos County, 
151 U. S. 452, 14 S. Ct 379, 38 L. Ed. 231; Lamar v. 
Iowa State Traveling Men’s AlSso., 216 Iowa 371, 249 
N. W. 149; 92 A- L. K. 159. It has never been the 
popular conception that the employment of the speed¬ 
iest type of commercial transportation converts a 
mere trip or journey into an e3q)edition.” 

“The insurance pohcy, prepared by appellant, could 
have provided in plain language against liability for 
double indemnity for death from this cause. . . ” 
“The only contrary holding called to our attention 
is Gibbs v. Equitable Life Atssurance Society, 256 N. Y. 
208, 176 N. E. 144. With due respect to that Court 
we are unable to agree that the word passenger in 
the clause justifies an unusual construction of the 
word ‘expedition’. But if there had been a necessary 
ambiguity or conflict in these words, that conflict 
should have been resolved against the insurer.” 

In the case of Do/y v. Equitable Life Assuraaice Society 
of United Stages, 83 F. (2) 147 (Cert denied 299 U. S. 
548), the Court said on page 148: 

“The mythical average man when offered this policy 
would not, as we see i^ think that an ordinary airplane 
trip was excluded by the formidable words ‘submarine 
or aeronautics’. On the contrary, the words carry 
an implication of a military exploit or of an explora^ 
tion into remote regions or over new routes. K it 
were intended, when the policy was drafted and offered 
for sale, to exclude from coverage every loss resulting 
from an airplane trip or flight, it is believed that 
counsel drafting the clause co^d have foxmd hmguage 
less apt to mislead the buying public than such a 
redoubtable phrase as this.” 
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The Court said on page 149: 

** All expeditions may be hazardous events, but all 
hazardous events are not expeditions. . . 

‘‘In the Aschenbrenner case, supra, the Supreme Court 
again adhered to the establishment and wholesome rule 
that in construing contracts words “will be given the 
meaning that common speech imports 
“We do not believe anyone in common speech, would 
ever refer to an ordinary short trip in a plane as an 
e^qpedition. In any event, reasonable men might differ 
on the point; and if so, then the ambiguous phrases 
should be resolved in favor of the customer who 
purchased the policy and not in favor of the company 
who drafted ... 

After all, the test is what is the ordinary meaning of a 
term; how would the mythical average man interpret the 
vtlause. 

We submit that under the facts of this case the “average 
luan’^ could not and would not construe a solo training 
night, regardless of its length, as an expedition in the 
ordinary, accepted meaning of the word. 

In view of the foregoing, it is respectfully urged that 
ihis Court should issue its mandate of reversal to the 
lower Court 

Respectfully submitted, 

Samuel Gordon 
8237 Georgia Avenue 
Silver Spring, Maryland 
Sligo 1233 

Charles F. McB^ay, Jr. 

5028 Rhode Island Avenue 
Hyattsville, Maryland 
Union 3600 

Attorneys for AppelUmt 
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'1 Filed Feb 17 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES COURT FOR THE 
DISTRICT OF COLUMBIA 
ELSIE 0. WELLER, 

3115 Minn. Ave. S. E., 

Washington, D. C. 

Plaintiff. 

vs 

THE LIFE AND CASUALTY INSURANCE CO., OF 

TENNESSEE, INC., 

A CORPORATION, 

1422 K St N. W., 

Washington, D. C. 

Defendant 

CIVIL ACTION NO. 654-’49 
Complaint on Contract 

Now comes the Plaintiff, Elsie 0. Weller, and for cause 
of action against the Defendant states as follows: 

1. That on, to wit, the 30th.' day of January, 1942, 
Edward F. Weller, now deceased, entered into a contract 
of insurance with the Defendant The said contract of 
insurance is No. 248528, upon which contract the said 
Edward F. Weller agreed to pay a premium of $134.10 
per year, which sum includes $7.50 additional premium for 
suppleznental contract of accidental death double indenmity 
benefit, and in return for the said premiums the Defendant 
agreed to pay to the beneficiary of said policy, Elsie 0. 
Weller, in the event of accidental death of ihe insured 
double the face amount of the policy, or $10,000.00. 

2. That on, to wit. May 10, 1948, the said Edward F. 
Weller, while on a solo aeroplane flight, died in consequence 
of bodily injury affected solely through external, violent 
and accidental means in Chesterfield, South Carolina; that 
the injuries causing the death of Edward F. Weller were 
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received on the day of his death. That the death was not 
within any of the exclusions of the said contract of in¬ 
surance. At the time of Edward F. Weller’s death all 
premiums due on said policy had been paid. 

2 3. That upon due proof being submitted, the 
Defendant disclaims liability for more than the 

reserve on said policy. 

4. That the Defendant has paid to the Plaintiff the 
sum of $571.60, which represents the reserve on said 
policy. 

5. That as the result of the accidental death aforesaid, 
the Defendant owes to the Plaintiff the sum of $9,428.40. 

6. That although demand has been made, the Defendant 
has refused and still refuses to pay to the Plaintiff the 
amount due on said policy. 

WHEREFORE, the Plaintiff demands judgment against 
the Defendant in the amount of $9,428.40, plus the costs 
of this suit. 

McEIay & Gordon. 

/s/ Samuel Gordon 

Charles F. McKay Jr. 
Attorneys for Plaintiff. 

503 - 11th St S. E. 

Wash., D. C. 

FR.4315 
• • • • 

3 Filed Mar 10 1949 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a o]fl.im against defendant 
ppon which relief can be granted. 
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Second Defense 

1. This defendant admits that the deceased, Edward 
F. Weller, entered into a contract of insnrance with it as 
■ represented by Policy No. 248528 in accordance with the 
terms and conditions set forth therein, together with sup¬ 
plemental contract in case of accidental death in accordance 

' %vith the terms and conditions contained therein. That 
said policy lapsed for non-payment of preminms on, to 
wit, August 28, 1947 and thereafter, upon application of 
the deceased, was reinstated on, to wit, October 10,1947. 

2. This defendant denies that the death of the said 
Edward F. Weller was not within any of the exclusions 
of said contract of insurance, but on the contrary was 
within said exclusions. 

3. This defendant admits that it disclaimed liability 
for more than the reserve on said policy. 

4. This defendant admits that it has paid to the plain¬ 
tiff the sum of $571.60, which represents the reserve on 
said policy. 

5. This defendant denies that it owes the plaintiff the 
sum of $9,428.40 or any other amount. 

6. This defendant admits that it has refused and still 
refuses to pay the plaintiff said sum of $9,428.40. 

4 Third Defense 

One of the general provisions and conditions of 
the policy of insurance issued by this defendant to the 
said Edward F. Weller provides as follows: “AVIATION. 
Should the death of the Insured result from operating, or 
riding in, any kind of aircraft, except as a fare-paying 
passenger in a licensed passenger aircraft operated by 
a licensed pilot on a regular passenger .route between 
definitely established airports, only the reserve under this 
Policy shall be payable and said reserve shall be in full 
settlement of all claims hereunder.” That the death of 
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the said Edward F. Weller was a result of operating or 
riding in aircraft other than as a fare-paying passenger 
in a lic^sed passenger aircraft operated hy a licensed pilot 
on a regular passenger route between definitely established 
airports and, therefore, only the reserve under said policy 
is payable, which said reserve amounted to $571.60 and 
has been paid to the plaintiff. 

WHEBEFOKBj, defendant demands judgment against 
plaintiff plus its costs. 

/s/ William F. KeUy 
WilKam F. KeUy 
/s/ P. J. J. ISlcolaides 
P. J. J. Nicolaides 
Attorneys for Defendant 
740 15th Street, N. W. 
National 0515 
• • • • ' ' 

5 Filed Mar 101950 Harry M. Hull, Clerk 

Stipvlation 

. y ^ 

Now come the parties hereto, by their respective counsel, 
and stipulate as follows: 

1. Edward F. Weller, deceased, was the insured under 
Policy No. 248528 of the defendant 

2. Edward F. Weller died on May 10,1948 in Chester¬ 
field, South Carolina. 

3. Elsie O. Weller, the plaintiff herein, was the bene¬ 
ficiary named in said xwlicy. 

4. At the time of the death of the said Edward 'F: 
Weller, the said policy was in full force and effect, aH 
premiums to date of death having been paid. 

5. ' That the said Edward F. Weller met his death as the 
result of the crash of an airplane near the place aforesaid, 
he being the pilot'and sole occupant of said airplane at 
the time of the crash. 
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6. The said policy had previonsly lapsed on, to wit, 
August 28, 1947 for non-payment of premiums, and upon 
application had been reinstated on October 10,1947. 

7. That at the time and place of the crash as aforesaid, 
the deceased was piloting the airplane in connection with 
flying lessons which he was and had been takiTig and the 
flight which resulted in his death was a solo, cross-coxmtry 
training flight in accordance with said training, the flight 

commencing at the National Airport at Washington, 

6 D. C., with destination of a city in the State of 
Florida and then return to Washington, D. C., with 

landings at various intermediate airports en route. 

McEIay and Gordon 
by: /s/ Charles F. McKay, Jr. 

Attorney for Plaintiff 

/s/ P. J. J. Nicolaides 

Attorney for Defendant 

• • • • 

7 Filed Mar 6 1950 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Now comes the plaintiff, throng her attorneys, and 
moves the Court for Summary Judgment in the above 
entitled cause, and for reasons therefore states as follows: 

1. The Stipulation filed herein shows that the facts of 
the case are agreed upon. 

2. That as a matter of law under the facts of the case 
the plaintiff is entitled to a judgment in the amount prayed 
for against the defendant. 

3. That attadied hereto, and requested to be mailed 
plaintiffs Exhibit No. 1, and hereby requested to be read 
as part hereof, is the policy numl^r 248528 referred to 
in Ihe stipulation. 

4. That your ^flaintiff requests that the points and 



anthorities attached hereto be made a part hereof and 
read as part of this motion. 

/s/ Samnel GK)rdon 
Samnel GK>rdon 
8237 Gteorgia Avenne 
Silver Spring, Maryland 
/s/ Charles F. McEIay, Jr. 

Charles F. McKay, Jr. 

5028 Rhode Ishmd Avenue 
Hyattsville, Maryland 
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PREMIUM PAYMENTS AND POLICY LOANS 
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Failure to rtpay a policy loan or interest thereon shall not avoid this Policy unless and until the total indebtedness 
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OPTIONAL METHODS OF SETTLEMENT 

TW Ip tufcd^yjf ^ havt the death or cndot^mtnt benefit under this Policy, or any portion •thereof, paid in 
acoofdanoe with the foUowinf aettlement options, and Inay subsequently change or revoke such election: 

9* *1^ ^ 11000.00 diM, Jhe proceeds may be paid in equal monthly instalments over a period of 
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iaadeby the Insured, nor to assign any payments to be made, to the beneficiary thereunder. 
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13 Filed Apr 24 1950 Harry M. Hull, Clerk 

Affidavit in Opposition to Motion for Svmmary Judgment 

DISTRICT OF COLUMBIA, SS: 

I, Richard H. Nicolaides, being first duly sworn, on 
oath depose and say that I have made an examination of 
the circumstances surrounding the death of Edward F. 
Weller, and find that he died on May 10, 1948 in Chester¬ 
field, South Carolina, that being his place of birth, and 
met his death as a result of the crash of an airplane on 
a farm, he being the pilot and sole occupant of said 
airplane at the time of the crash. 

That at the time and place of the crash the deceased 
was piloting the airplane in connection with flying lessons 
which he was and had been taking, and the flight which 
resulted in his death was a solo cross country training 
flight in accordance with said training; the flight com¬ 
menced at Washington-Virginia Airport, Alexandria, Vir¬ 
ginia, with destination Charlotte, North Carolina, and 
return to Washington-Virginia Airport, Alexandria, Vir¬ 
ginia, with landings at various intermediate airports en 
route. The deceased landed at Winston Salem, North 
Carolina, and arrived over Chesterfield, South Carolina 
at approximately 4:20 P. M. Chesterfield, South Carolina, 
was not included in the route to be covered and is ap¬ 
proximately fifty miles southeast of Charlotte, North Caro¬ 
lina, and approximately seven miles west of the nearest 
airport, which was at Cheraw, South Carolina. Upon 
arriving over Chesterfield, South Carolina, he proceeded 
to circle the homes of relatives at an altitude of approxi¬ 
mately one hundred feet, throttling his engine and calling 
to his friends on the ground. The deceased opened his 
throttle following one of these glides, but the engine failed 
to respond, and deceased attempted a sharp right turn 
toward an open field. The airplane struck the ground 
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while in a bank, fatally injuring the insured and 

14 demolishing the airplane. The insured had been 
cautioned previously on attempting to climb too 

steeply after overshooting an airport in an attempted 
landing, for which he had been grounded from flying until 
he was checked and later released by his instructor. 

/s/ Richard H. Nicolaides 
Subscribed and sworn to before me this 7th day of 
April, 1950. 

/s/ Imogene V. Cunningham 
Notary Public, D. C. 

• • • • 

15 Filed Apr 24 1950 Harry M. Hull, Clerk 

Defendant's Motion for Summary Judgment 

Now comes the defendant, by its attorneys, and moves 
this Honorable Court for summary judgment in the above 
entitled cause and, for reason therefor, states that based 
upon the pleadings, exhibits, stipulation and affidavit filed 
herein, as a matter of law, the defendant is entitled to 
summary judgment against plaintiff. 

/s/ William F. Kelly 
William F. Kelly 
/s/ P. J. J. Nicolaides 
P. J. J. Nicolaides 
Attorneys for Defendant 
740 15th Street, N. W. 

Washington, D. C. 

• • • • 

16 Filed May 23 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the pleadings, oral argument and 
the points and authorities in support of and in opposition 
to plaintiff’s motion for summary judgment, and defend- 
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ant^s motion for summary judgment, and it appearing to 
the satisfaction of the Court that the contract of insur¬ 
ance #248528, in the amount of $5,000, and the supple¬ 
mental contract of Accidental Death Double Indemnity 
Benefit #248528 are not separate contracts, in that, the 
supplemental contract cannot be regarded as an independ¬ 
ent agreement; that the word ‘‘expeditions’^ in the general 
conditions of the double indemnity benefit is not modified 
by the word “aeronautics”; that the deceased’s death did 
result from “participating in aeronautics”; that if there 
is any ambiguity in a life insurance policy it must be a 
real ambiguity; and that the incontestable provision has 
no reference as to whether certain losses fall within the 
scope of the policy, for incontestability has nothing to do 
with the extent or limits of coverage agreed to between 
the parties to the contract, it is, this 23rd day of May, 
1950, 

ADJUDGED, ORDERED and DECREED that the 
plaintiff’s motion for summary judgment be and the same 
is hereby denied; and the defendant’s motion for summary 
judgment be and the same is hereby granted. 

/s/ Edward M. Curran 
Judge 

• • • • 

17 Filed Jun 22 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 22 day of June, 1950, that 
Elsie 0. Weller hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 23 day of May, 1950 in favor 
of Defendant against said Elsie 0. Weller. 

/s/ Samuel Gordon 

Attorney for Pltf 
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STATEMENT OF QUESTIONS PRESENTED. 

1. Whether or not under an incontestable two-year danse, 
the insurance company is precluded from denying a claim 
which is not mentioned in the incontestable clause, but 
which by the terms of the policy is a risk not covered by 
the policy? 

2. Whether or not there is any ambiguity in the follow¬ 
ing exclusion clause in the double indemnity benefit, ^^par¬ 
ticipation in aeronautics or submarine expeditions either 
as a passenger or otherwise; * • 

3. Whether in the exclusion clause in the double indem¬ 
nity benefit ‘^participation in aeronautics or submarine ex¬ 
peditions either as a passenger or otherwise • • •»» the word 
“expeditions’’ is modified by the word “aeronautics”? 

4. Assuming the word “expeditions” is modified by the 
word “aeronautics”, did the unsured meet his death while 
participating in aeronautics expeditions? 
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IN THE 


United States Conit of Appeals 

Foe the Distbict op Coltjmbia Cibctjit 


No. 10,738 


ELSIE 0. WELLEE, AppeUcmt, 

V. 

THE LIFE AND CASUALTY INSUBANCE CO., 
OF TENNESSEE, INC., a Corporation, Appellee. 


Appeal from the United States District Oonrt for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


ADDITIONAL JURISDICTIONAL STATEMENT. 

This is an Appeal by Elsie 0. Weller, plaintiff below, 
from a judgment entered in Civil Action No. 654-49 of the 
United States District Court for the District of Columbia 
(App. 18) in a suit hied by the appellant against the ap¬ 
pellee, The Life and Casualty Insurance Co., of Tennessee, 
Inc., to recover upon a life insurance policy. (App. 2). 
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The lower court had jurisdiction under D. C. Code (1940 
ed.) Title 11, Sections 301 and 306. Judgment of the lower 
court was entered on May 23,1950 (App. 18-19). Notice of 
appeal was filed on June 22,1950 (App. 19), and record filed 
in this Court on July 31,1950. 

This Court has jurisdiction to review the judgment un¬ 
der Section 1291 of Title 28, U. S. Code. 

STATEMENT OF THE CASE. 

This was a suit by appellant, Elsie 0. Weller, beneficiary 
under a policy of life insurance issued by the appellee. The 
Life and Casualty Insurance Co. of Tennessee, Inc., con¬ 
taining an accidental death double indemnity agreement, 
to recover double the amount for which the i)olicy had been 
issued (App. 2-3) the defense being that the cause of the 
insured’s death was not a risk covered by the policy (App. 
3-5). 

The undisputed facts and upon which the lower court 
made its decision are as follows: 

On or about January 30, 1942, the appellee issued its 
policy of life insurance No. 248528 upon the life of one 
Edward F. Weller, for an annual premium of $134.10, 
wherein the appellant was designated as the beneficiary 
(App. 8) and simultaneously therewith and as a part of 
said insurance policy, issued its supplemental agreement 
providing for accidental death double indemnity benefits, 
the annual premium for which was $7.50, which was a part 
of the said premium of $134.10 stated in said insurance 
policy (App. 15) said policy and supplement accidental 
death double indemnity agreement having been issued upon 
a single application of the deceased for said policy to in¬ 
clude double indemnity (App. 13). 

The insurance policy provided, among other things, as 
follows; 

‘‘INCONTESTABILITY. This Policy shaU be in¬ 
contestable after it shall have been in force during the 
lifetime of the Insured for two years from its date of 
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issue, except for non-payment of premiums and except 
for violations of the conditions of the Policy relati:^ 
to military and naval services in time of War. But 
where the Statute of the State in which this Policy is 
written contains a different provision on this subject 
than the above, the language of such Statute shall be 
substituted for this clause. 

“SUICIDE. If within two years from the date of 
issue of this Policy the Insur^ shall, whether sane or 
insane, died by his own hand, the liability of the Com¬ 
pany shall be limited to the amount of the premiums 
paid hereon. 

“MUilTABY, NAVAL AND AHt SERVICE. The 
liability of the Company shall be limited to the reserve 
on this Policy, or to one-fifth of the amount payable 
hereunder on the death of the Insured, vdiichever is 
the greater, if the Insured should die while enrolled in 
military, naval, or air service in time of war, whether 
declar^ or undeclared; or if the Insured should die 
as the direct or indirect result of such service, without 
securing a permit signed by an executive officer of the 
Company, and paying such extra premium as the Com¬ 
pany may fix to cover toe hazard Any indebtedness 
on or secured by this Policy shall be deducted from toe 
amount otherwise payable. 

“AVIATION. Should toe death of toe Insur^ result 
from operating, or riding in, any kind of aircraft, ex¬ 
cept as a fare-paying passenger in a licensed passenger 
aircraft operated by a licensed pilot on a regutor pas¬ 
senger route between definitely established airports, 
only the reserve xmder this Policy shall be payable 
and said reserve shall be in full settlement of all claims 
hereunder.’* (App. 9). 

The supplemental contract of accidental death double in¬ 
demnity benefit provided in toe main body thereof in part 
as follows: 

“This Supplementary Contract shall be subject to all 
toe terms and conditions of the aforesaid Policy.” 
(App. 15). 
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It further provided under the heading of ** General Con¬ 
ditions Governing The Double Indemnity Benefit’’ in part 
as follows: 

‘‘1. This Double Indemnity Accident Benefit does not 
cover self-destruction, sane or insane; death resulting 
from participation in aeronautics or submarine expedi¬ 
tions, either as a passenger or otherwise; death caused 
directly or indirectly by war, riot, strike, insurrection 
or any act incident thereto; death during the period of 
time the Insured is violating any law or during the 
period of time he is in military or naval service of any 
kind, whether such violation of such law or engaging 
in any milita:i^ or naval service of any kind has casu^ 
connection with such death or not, or whether such 
death occur during such time or at a later date, within 
the ninety-day liimtation above set out Nor does it 
cover death resulting directly or indirectly from the 
taking of poison or the inhaling of gas, whether volun¬ 
tarily or otherwise, or from bodily or mental infirmi¬ 
ties, sunstroke, ptomaines, or bacterial infection, other 
than that occurring simultaneously with or in conse¬ 
quence of an accidental cut or wound.” (App. 15). 

That the deceased died May 10, 1948, in Chesterfield, 
South Carolina, that being his place of birth, and met his 
death as the result of the crash of an airplane on a farm 
there, (App. 16) he being the pilot and sole occupant of 
said plane at the time of the crash. (App. 5) 

That at the time and place of the crash as aforesaid, the 
deceased was piloting the airplane in connection with flying 
lessons which he was and had been taking, and the flight 
which resulted in his death was a solo cross country train¬ 
ing flight in accordance with said training; the flight com¬ 
mencing at Washington-Virginia Airport, Alexandria, Vir- 
^nia, with destination Charlotte, North Carolina and re¬ 
turn to Washington-Virginia Airport, Alexandria, Virginia, 
with landings at various intermediate airports en route. 
The deceased landed at Winston-Salem, North Carolina 
and arrived over Chesterfield, South Carolina, at approxi- 
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mately 4:20 P. M. Chesterfield, South Carolina, which was 
not included in the route to be covered, is approximately 
50 air miles southeast of Charlotte, North Carolina, and ap¬ 
proximately seven miles west of the nearest airport, which 
was at Cheraw, South Carolina. Upon arriving over Ches¬ 
terfield, South Carolina, he proceeded to circle the homes 
of relatives at an altitude of approximately 100 feet, 
throttling his engine and calling to his friends on the 
ground. The deceased opened his throttle following one 
of these glides, but the engine failed to respond and de¬ 
ceased attempted a sharp right turn toward an open field. 
The airplane struck the ground while in a bank, fatally in¬ 
juring the insured and demolishing the airplane. The in¬ 
sured had been cautioned previously on attempting to 
climb too steeply after overshooting an airport on an at¬ 
tempted landing, for which he had been grounded from 
flying until he was checked and later released by his in¬ 
structor. (App. 17-18) 

Appellee has paid the appellant the reserve mentioned 
in the “Aviation” clause of the policy (App. 9) in the sum 
of $571.60. (App. 3) 

The appellant filed a Motion for Summary Judgment 
(App. 6) the arguments advanced in support thereof, and 
upon which the lower court rendered its decision were as 
follows: 

1. That the policy of insurance and the supplemental 
contract of double indemnity were separate contracts. 
(From a reading of the appellant's brief it would appear 
that this argument has been abandoned, and it is there¬ 
fore in order to assume that the appellant concedes that 
<<• • • the contract of insurance # 248528, in the amount 
of $5,000 and the supplemental contract of Accidental 
Death Double Indemnity Benefit # 248528 are not separate 
contracts, in that, the supplemental contract cannot be re¬ 
garded as an independent agreement” as decided by the 
lower court.) (App. 19) 




(2) That the word ‘‘expeditions” in the General Condi¬ 
tions of the double indemnity benefit is modified by the 
word therein, “aeronautics.” 

(3) That the deceased’s death did not result from “par¬ 
ticipation in an aeronautic expeditions.” 

(4) That any ambiguity in the policy is to be resolved in 
favor of the Insured. 

(5) That the Appellant was precluded by the Incon¬ 
testability Clause from denying liability. 


The Appellee also filed Motion for Summary Judgment 
(App. 18), its contention being that the cause'of the In¬ 
sured’s death was not a risk covered by the Policy. 

,. The lo.wer Court entered an order on May 23, i950 (App. 
18-19) dehymg the appellant’s Motion for Summary Judg¬ 
ment and grahtwg ^e appellee’s Motion for Summary 
Judgment 

' SUmiMASY OF ABGIJMENT. 


1. The application of the Incontestability Clause has no 
relation to the risks assumed by the Company. The appli¬ 
cation of the Incontestability CJlause has to do with the 
right of the Company to question the validity of the policy. 


not .with the question of the risks assumed by the Company. 
.A life insurance Company has a perfect right to decide 
. what r^ks.it sh£^. assume and, the fact that the policy has 
, an In^ntestability Clause does not mean that it has agreed 
,to. assume frisks which by the, terpis of ^e policy are ex- 
, eludi^ ’therefrom.. In such cases' the Comply is hot cbn- 
tes^g^the policy, but on ]^e .contrary, is asser^g the valid¬ 
ity, of the policy’and asking that it be enforced in accord¬ 
ance with the terms thereof. 


.. ’ 2. . We'are'in agreement that if there'is'an ambiguity in 
the life insurance policy it is to be. resoled in favor, of the 
Insured; but it must be a real ambiguity, the test being 
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what a reasonable person in the position of the Insnred 
would understand the words to mean and when the basic 
policy together with the supplemental double indemnify 
agreement are read together the terms of the supplemental 
agreement of double indemnify are clear and taken and 
understood in their plain, ordinary and proper sense, they 
are not ambiguous and do not x>crmit of recovery by the 
appellant 

. 3. ;The' supplemental :contract:Of .accidental death double 
indemnify benefit provided'inrpart as.follows: 

This double indemnify accident benefit .does mot 
cover • deatti^resulting from participation in areo- 
nautics or. submarine e:^^tions, either as a passenger 
or otherwise; • • •” 

It'is our contention that the word expeditions” is not 
modified-by the word ‘‘aeronautics.” The word “aero¬ 
nautics” is a noun, and defined by'Webster’s International 
Dictionary as “the science that treats of the operation of 
aircraft”, also the “art or science of operating aircraft.” 
Had it been the intention in the present case to modify the 
word “expeditions” the adjectives “aeronautic” or “aero¬ 
nautical” wotild'have been used rather than the noim, 
“aeronautics.” 

4. The Insured was piloting an airplane in connection 
with flyingJessons .and^was on,a solo cross-country flight, 
with landii^,at various intermediate airports eU'route. 
He was flying over Chesterfield, South Oarolina,r which was 
not included in the route to.be covered, and was the place 
of his bint^ and proceeded to circle. Ihe homes of relatives 
at an altitude of approximately 100 feet, throttling the en¬ 
gine and.calling to his fri^ds .on the ground. He opened 
the throttle following one glide but the engine failed to 
respond and in attempting a sharp turn the. airplane stm<d: 
the ground,^ fatally injuring the Insured. Assuming, but 
not admitting,that the.word/^expeditions” is modified/^ 
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the word “aeronautics’’ we submit that the facts and cir¬ 
cumstances surrounding the Insured’s death showed be¬ 
yond any doubt that he was “participating in aeronautics 
expeditions.” 

ABGXTMEirr. 

L 

The Appellee Is Not Precladed, by the Incontestable Clause, 
From Denying a Claim for a Bisk Which Was Not Coy- 
ered by the Terms of the Poli^. 

Under this heading the appellant argues that because the 
two year incontestable period provided in the basic policy 
has expired, the company can not now raise the defense of 
the aviation clause in the basic policy for the reason that it 
is not specifically excluded from the incontestable danse. 

The only case cited in support of the foregoing is Pewn 
Mutual Life Insurance Company v. Kelly, 189 A. 345. This 
was a New Hampshire case decided in 1937. The suit was a 
bill in equity by the insurance company for reformation of 
a policy which had a supplemental agreement providing for 
total disability benefits and waiver of premium. Claim 
was made that the insurance company was induced by 
fraudulent representations to issue the policy. The ques¬ 
tion involved was whether the supplemental agreement was 
contestable. The basic policy and supplemental agreement 
both had incontestable clauses. In the policy it was pro¬ 
vided: “This policy shall be incontestable after it has been 
in force during the lifetime of the insured for a period of 
one year from date of issue except for non-payment of pre¬ 
miums.” The supplemental agreement provided that it in¬ 
cluded certain provisions in the basic policy, except that 
provision with reference to the incontestab^ty, and sub¬ 
stituted in lieu thereof the following: “This policy shall be 
incontestable after it has been in force during the lifetime 
of the insured for a period of one year from its date of issue 
except for non-payment of premium and except as to any ' 
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provision relating to disability benefits contained in any 
supplemental agreement attached to the policy.” (Italics 
supplied.) The company argued that the ejffect of the “ex¬ 
cept” clause was to destroy completely the effect of the 
incontestable provision of the policy in so far as the sup¬ 
plemental agreement was concerned, although it was defi¬ 
nitely stated in the precediug line that the incontestable 
provisions were included. There were provisions in the 
supplemental agreement, such as death after 61 years of 
age, self inflicted wounds, etc., whidi the court held the 
company could take advantage of after one year, but as 
there were no provisions in the supplemental agreement 
with reference to misrepresentations, the comply could 
not contest on that ground. In that case the company very 
specifically inserted an incontestable clause in the supple¬ 
mental agreement and then att^pted to argue that there 
was no incontestability in so far as the supplemental agree¬ 
ment was concerned. It is quite obvious that the Penn Case 
has no application to the present case. 

The overwhelming weight of authority is against the ap¬ 
pellant’s contention, the vast majority of the cases which 
have considered the problem having held contrary to the 
one case which is cited by the appellant as authority for her 
contention. 

In a consideration of the present point it is important to 
bear in mind that the application of the incontest^le danse 
has no relation to the question of the risks assumed by the 
company. The application of the incontestable clause has 
to do wilh the right of the company to question the validity 
of the policy, not with the question of the risks assumed ly 
the company. A life insurance company has a perfect ri^t 
to decide what risks it shall assume and the fact that the 
policy has an incontestable danse does not mean that it has 
agreed to assume risks which by the terms of tilie policy are 
exduded therefrom. In such cases the company is not con¬ 
testing the i)oli<y, but on the contrary, is asserting the 
validity of the policy and asking that it be enforced in ac¬ 
cordance with the terms thereof. 




The foregoing is clearly demonstrated in an opinion by 
the late Judge Cardozo in the case of Metropolitan Life 
Insurance Co. v. Conway, 169 N. E. 642; 252 N. Y. 449. 

This suit involved the application by the Metropolitan ^ 
Life Insurance Company for the approval of a rider to its 
life insurance policy. The law of the State of New York 
provided that there should be read into every policy of life 
insnrance a provision as follows: 

“It shall be incontestable after it has been in force dnr- 
ing ttie lifetime of the insured for a period of two years 
from its date of issue except for non-payment of pre¬ 
miums and except for violation of the concfitions of the 
policy relating to military or naval service in time of 
war.” 

The rider which the Metropolitan Life Insnrance Com¬ 
pany wished incorporated in its policy was as follows: 

“Death as a result of service, travel or flight in any 
species of air craft, except as a fare-paying* passenger, 
is a risk not assumed under this policy; but,^ if the in¬ 
sured shall die as a result, directly or - indirectly of 
such service, travel er flight the company will pay to 
the beneficiary the reserve on this policy.” 

The superintendent of insurance had refused his ap¬ 
proval on the ground that the proposed rider was incon¬ 
sistent with the incontestable provision hereinbefore re¬ 
ferred to. 

Judge Cardozo, in reversing the determination of the 
superintendent of insurance, stated in part as follows: 

“That while the Insurance Law prescribes certain 
terms which must be embodied in every policy, it does 
not otherwise limit the terms of the policy or of any 
rider to be attached to it except by the exaction that 
policy and rider shall be approved by the superintend¬ 
ent of Insurance.” 
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He fnr^er states t^t the paxpose of snch ^prov^ is to 
avoid the risk of a departure from t^e terns of the statute. 

He then goes on to state that i^e statnl^ and the pro|x>sed 
rider are consistent and haiinonions, and states as follows: 

^^The provision that a policy shall be incontestable 
after it has been in force dnring the lifet^e of'the in- 
snred for a period of two years is not a mandkte as to 
coverage, a definition of. the haz^ds to be home by tl^e 
insnrer. It iheans only_ this,’ th^ mthim the' limits t)f 
the cpver^e ^e policy shall stand, nnaffected % a^ 
defense that it was invalid by reason of a- condition 

broken.” r, . 

• • • • 

<<The meaning of the statute in that regard is not 
changed by its exception. A'contest is prohibit in 
respect of the y^^ty; of a policy, ‘except fpr hdhpay- 
ment of preminms and except for violation of "tte 
conditions of the poCcy relating to miHte^ or imval 
service in time of w^^ ‘Here agmh we m^t’distin- 
goish between a deni^ of. coverage and a defend of in- 
v£^dity. Provisions are not ni^^ ^t an ihsnred 
entering the nulitary or naval semce shi^ forteit his 
inisnrance. A c^n^tibn of that 'order is more t^^ a 
limitation of the risk. “ In' the event of violation, the 
policy, at tile election of the insnrer, is avoided alto¬ 
gether, and this'though the d^th’ is xmrelated ro^Sie 
bres^h. No such residt follows where fhere' is'ainere 
restriction as fo covera^rc.* The policy is still valid"in 
resp^t of riska assumed” • • 

He cites an^orities from both the Pedei^ Ckmrts and 
many state cpui^ and ^nclni^s ^ying: 

“It is true * * * that with such a danse^the death of the 
insured, coupled with the payment’ of the 'premiums, 
will sustain a recovery m ^e face of a fo^dting con- 
ditiom It is quite anptfier thing to ^y '^t the s^e 
facte will ptevail a^mst a refusal te ^s^e the 'ns|L 
I^ter cases in the r^ederal coutts'd^elbp^e distinc¬ 
tion clearly. J A provision for incontestability dpes not 
have the effect of converting a prpmi^ fo phy'dn the 
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happening of a stated contingency into a promise to 
pay whether snch contingency does or does not happen.’ 
Sanders v. Jefferson Standard Life Ins. Co. (C. C. A.) 
10 F. (2d) 143, 144 • • * Where there has been no as¬ 
sumption of the risk, there can be no liability • • * The 
kind of insurance one has at the beginning, that, but 
no more, one retains until the end.” 

To the same effect is the holding in the case of Pacific 
Mutual Life Insurance Co. v. Fishbach, 17 P. (2d) 841. 

In 1 Appleman, Insurance Law and Practice, Sec. 335 
(1941), the law is stated as follows: 

“Where the matter sought to be interposed as a de¬ 
fense related solely to the manner in which the loss oc¬ 
curred, it would seem • • * that the incontestable clause 
would have no operation. That provision was inserted 
to bar defenses arising out of misrepresentations and 
other matters directly connected with the validity of 
the policy terms as to losses covered thereby • • • Upon 
sound legal authority and upon principles of equity, 
therefore, it would seem that the incontestable provi¬ 
sion has no reference whatsoever as to whether certain 
losses fall within the scope of the policy.” 

To the same effect, see Patterson, Essentials of Insur¬ 
ance Law, 220 (1935). 

A recent case which would seem to shed much light on 
this subject is Wilmington Trust Co. v. Mutual Life Insur- 
once Co. of New York, 68 F. Supp. 83, demded September 
27, 1946. The facts are substantially as follows: The in¬ 
sured took out two policies in the State of Delaware, each 
policy containing a limiting endorsement in the form of an 
aviation rider providing that death as a result of operating 
or riding in any kind of aircraft was a risk not covered by 
the policy. The law of the State of Delaware provided that 
life insurance policies should contain: 

“A provision that • • • the policy • • • shall be in¬ 
contestable after it has been in force during the life- 



13 


time of the insured for a period of not more than two 
years from its date, except for nonpayment of pre¬ 
miums and except for violations of the conditions of the 
policy relating to naval or military service in time of 
war and, at the option of the company, provisions rela¬ 
tive to benefits in the event of total and permanent dis¬ 
ability and provisions which grant additional insurance 
specifically against death by accident may also be ex¬ 
cepted/’ (Enacted 1931) 

At this point it is important to note that the law of the 
District of Columbia, enacted 1934, (D. C. Code, 1940, Title 
35, Section 703), requires an identical incontestable clause, 
and the incontestable clause in the present policy follows 
the law of the District of Columbia; and even if it did not, 
said statutory clause would be read therein by operation 
of law. 

In the two policies in suit in the WUmi/n^ton Trust Case 
there was an incontestable clause as follows: 

“Except for non-payment of premiums, this Policy 
shall be incontestable after one year from its date of 
issue unless the Insured dies in such year, in which 
event it shall be incontestable after two years from its 
date of issue.” 

The matter came before the court on the plaintiff’s mo¬ 
tion for summary judgment and similar motion filed by the 
defendant. The court denied the plaintiff’s motion for sum¬ 
mary judgment and granted the defendant’s motion for 
summary judgment. 

The plaintiff’s contention was that as the aviation excep¬ 
tion was not included in the statutory incontestable clause, 
the company could not deny recovery on the aviation clause. 
The court goes into the question very thoroughly, review- 
ing apparently every case wherein the question has been 
involved, and stated in part as follows; 

“That a policy is incontestable means that its validity 
can not be questioned, usually after a certain period 
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of time as fixed by statute or by a provision in the jwl- 
icy of insurance itself. Incontestability has nothing 
whatever to do with the extent or limits of coverage 
agreed to between the parties to the insurance contract 
Every court our analysis discloses, has so interpreted 
incontestability where the matter was directly in issue.*^ 

The court states that the leading case on the subject is 
Metropolitcon Life Insurance Co. v. Cowway, supra, and 
quotes at length from that case. As we have heretofore 
quoted from said case, no purpose would be served in re¬ 
peating at this time. 

The court in quoting from the case of Pacific Life Insufr 
once Co. of California v. Fishbach, supra, stated: 

“It seems plain to us that a risk ‘not assumed’ by such 
express language is a matter hot at all incohmstent 
with the required statutory incontestable provision, 
and that the resisting by ah insurance' company of a 
claim for loss which by such express terms of-the policy 
is ‘not assumed’ by the insurance company is not a 
contesting of the policy within the meaning of the statu¬ 
tory incontestable clause required to be embodied 
therein.” 

On appeal, the decision of the lower court was affirmed 
September 21,1949, in WUmington Trust Co. v. Mtettud Life 
Ins. Co., Tp F. (2d) 404, wherein the appellate court al^ 
referred to Judge Cardozo’s opinion in the case of Metro¬ 
politan Life Insurance Co. v. Conway, supra, fmd stated: 

“Judge Cardozo carefully drew a ^stinction between 
a denial of coverage and ^e defense of inv^^ty.’! 

Further on the court stated: 

“On the other hand in every case in whidi inconteste- 
bihty under a stahite was &e and un^uiyo^ 

issue the decision has gqne agamst the pla|htijT’s i^iht 
of view and in favor of the" defendant’^” (Italics 
supplied.) 
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“The purpose of the incontestable statutes and their 
historical background is too well known to justi^ ex¬ 
tended restatement in thia opinion. The plaintiff and 
the defendant in the case at bar both agree that such 
statutes were required to. prevent an insurance carrier 
from asserting frivolous defenses based on a conten¬ 
tion that some condition of the policy had been broken 
by the insured. The Conway case was decided before 
the Delaware statute was enacted. The language of 
the New York statute, those of the other States and 
the Delaware Act are so. similar that it must be pre¬ 
sumed that the General Assembly of Delaware, there 
being no decisions of a court of Delaware to the con¬ 
trary, intended that the Delaware statute should re- 
• ceive the legal construction and have the effect ascribed 
to such statutes by decisions similar to that of the 
Court of Appeals of New York in the Conway case. 
Such is the law of Delaware.” (Italics supplied.) 

In this connection it will be noted that the District of 
Columbia statute was enacted in 1934^ subsequent to the 
Comeay case. 

The defendant herein is a Tennessee corporation and the 
laws of that State provide that an incontestable clause shall 
be required substantially the same as that provide by the 
law of the District of Columbia, In the case of Carofhers 
V. Atlantic Life Insurance Co,, 178 Tenn. 485,159 S. W. (2d) 
830 (1942), the Tennessee Supreme Court specifically ap¬ 
proved the decision in the Comoay Case and held that the 
incontestable clause required by the Tennessee Code relates 
only to validity of the policy and has no relation whatso¬ 
ever to the extent of its coverage. 

We could cite innumerable cases to the same effect, but, 
as heretofore stated, they have been completely assembled 
and referred to in the Witmmgton Trust Company Case, so 
there is no point in repeating them ^t this tjrnft . 

The lower court in its decision stated with respect to this 
point as follows: * the incontestable provision has 

no reference as to whether certain losses fall within the 




16 


scope of the policy, for incontestability has nothing to do 
with the extent or limits of coverage agreed to between the 
parties to the contract • • •»» (App. 19) 

IL 

There Is No Ambiguity in the Exclusion Clanse of Acci¬ 
dental Death Double Indemnity Benefit Agreement. 

The general conditions governing the double indemnity 
benefit provide in part as follows: 

*‘l. This double indemnity benefit does not cover • • • 
death resulting from participation in aeronautics or 
submarine expeditions, either as a passenger or other¬ 
wise; • • •>» 

We are in agreement with the plaintiff that if there is an 
ambiguity in a life insurance palicy, it is to be resolved in 
favor of the insured, but it must be a real ambiguity, the 
test being what a reasonable person in the position of the 
insured would understand the words to mean. 

As stated in the case of Imperial Fire Insurance Com¬ 
pany V. Coos County, 151U. S. 452: 

‘‘But the rule is equally well settled that contracts 
of insurance like other contracts, are to be construed 
according to the sense and meaning of the terms which 
the parties have used, and if they are clear and unam¬ 
biguous the terms are to be taken and understood in 
their plain ordinary and popular sense.’* 

In the case of Kirkhy v. Federal Life Insurance Company, 
32 F. (2d) 126, the court stated: 

“Parties to insurance contracts may contract for what 
accidents and risks the company shall and shall not be 
liable. (Cited cases.) If they desire to limit liability 
for death by accident under particular circumstances 
and by specific means, it is competent to do so, and, if 
the agreement is dear and unambiguous, the couiils 
have no authority to create an ambiguity where none 
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exists. They mnst accept the language of the contract 
in its plain, popular, and ordinary sense.” 

It is interesting to note that on this point the appellant 
relies upon the opinion in the case of Phoeniop Mutttal Life 
Ins. Co., of Hartford, Cownecticui v. Flyim, 171P. (2d) 982; 
77 W. L. B. 363; 83 U. S. App. D. C. 381, which opinion was 
written by District Judge Curran, and who, in deciding the 
present case below and holding that an ambiguity did not 
exist, stated as follows.: 

“• • • that if there is any ambiguity in a life insur¬ 
ance policy it must be a real ambiguity; • • •»> (App. 
19). 

The appellant also relies upon the case of Ha^es v. Home 
lAfe Insurance Compam/y, 160 P. (2d) 152; 83 TJ. S. App. 
D. C. 110, but it is submitted that said case does not support 
appellant’s contention that an ambiguity exists in the pres¬ 
ent case, for the reason that in that case the policy had two 
separate conflicting clauses, under one of which the com¬ 
pany was not liable, while under the other it was liable and 
the court very properly held that since the clauses were 
conflicting an afubiguity existed under the contract. 

There is no contention by the appellant that there is any 
ambiguity in the aviation clause in the basic policy, and we 
submit that under the facts and circumstances in the pres¬ 
ent case the terms of the supplemental agreement of double 
indemnity are clear, and taken and understood in the plain, 
ordinary and popular sense they are not ambiguous and do 
not permit of a recovery by the appellant 

Purthermore, the supplemental contract of accidental 
death double indemnity beneflt provides in x>art as follows: 

“This supplementary contract shall be subject to all 
the terms and conditions of the aforesaid policy” 

reference being made to the basic policy which contained 
the provision that should the insured’s death result from 
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operating or riding in any kind of aircraft except as a fare¬ 
paying passenger in a licensed passenger aircraft, operated 
by a licensed pilot, on a regular passenger route between 
definitely established airports, only the reserve would be 
payable, and the insured certainly did not come within the 
aforesaid description of a fare-paying passenger. 

The appellant states, “A basic ambiguity exists between 
the aviation clauses in the two contracts. Admittedly the 
appellant cannot recover on the basis of the clause in the 
basic policy,” and then argues that between two conflicting 
clauses in an insurance contract the one that creates lia¬ 
bility must prevail (Appellant’s Brief 9.) There are not 
two contracts, and there is no ambiguity between the avia¬ 
tion clauses. That the aviation clause in the accidental 
death double indemnity benefit is more restrictive than that 
contained in the basic policy, is not denied. If, because the 
aviation clause in the accidental death double indemnity 
benefit is more restrictive than in the basic policy, it can 
be said they are conflicting, then, in a sense, the entire acci¬ 
dental death double indemnity benefit is conflicting with the 
basic policy. 

Under the basic policy, in the event of death by suicide 
after two years, recovery is permitted, but would the ap¬ 
pellant contend that in such an event she could also recover 
under the accidental death double indemnity agreement, 
which specifically excludes recovery thereon in the event of 
suicide? 

The accidental death double indemnity agreement by ex¬ 
plicit reference includes therein aU the provisions of the 
basic policy, so that to recover on the accidental death 
double indemnity agreement the cause of the insured’s 
death must first have resulted from a risk covered by the 
basic policy, and m addition, a risk covered by the double 
indemnity rider. 

The appellant does not make any claim that the incon¬ 
testable clause has anything whatsoever to do with the risks 
covered under the double indemnity rider. The provisions 
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of tlie double indenmity rider have only to do with the right 
to recover double the amount of the policy, and in no way 
affect the provisions in the policy or the rights granted 
thereunder. The double indemnity rider cites many cir¬ 
cumstances precluding recovery thereunder (App. 15), 
where, in the same circumstances, recovery could be had un¬ 
der the basic policy, but that does not mean that there is 
an ambiguity between the basic policy and the double in¬ 
demnity rider. 

We believe the Court will take notice of the fact that in 
life insurance policies containing double indemnity riders, 
recovery under the rider is much more restricted than un¬ 
der the basic policy, for which reason there is only a very 
small premium charged, in this case $7.50 yearly. 

No case has been cited by the appellant, and we have been 
unable to find any, where recovery has been sought, much 
less permitted, where the cause of death was not a risk cov¬ 
ered by the basic policy. 

m. 

The Word “Expeditions” Is Not Modified by the Word 

“Aeronautics”. 

The next contention advanced by the appellant is that 
the word “expeditions” in the double indemnity agreement 
is modified by the word therein, “aeronautics.” 

In support of the foregoing appellant relies upon the case 
of Wells V. Kansas Clly Life Insurance Company, 46 F. 
Supp. 754, the same case on appeal being Kansas City In¬ 
surance Co. V. Wells, 133 F. (2d) 224. 

This is the only case that we have been able to find (and 
we assume the same is true of the appellant, as no other 
cases are cited) where'a court has held that the noun “aero¬ 
nautics” modifies either “operations” or “expeditions”. 
On the contrary, in every other case we have found, wherein 
the science of aeronautics was used to modify “operations” 
or “expeditions”, the wording has always been either 
“aeronautic operations” or “aeronautic expeditions”. 
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In order to properly evaluate the Wells Case as an au¬ 
thority for the appellant’s position it is necessary to read 
it in the light of the facts involved in the case. The para¬ 
graph being construed read as follows: 

“ • • • there shall be no liability hereunder for death 
resulting from self-destruction while sane or insane, 
or from participation in aeronautics or submarine 
operations, or from military or navy service.” 

In the case now before the Court the wording is quite 
different and reads as follows: 

‘‘This Double Indemnity Accident Benefit does not 
cover self-destruction, sane or insane; death resulting 
from participation in aeronautics or submarine expedi¬ 
tions, either as a passenger or otherwise; • • •»> (Italics 
supplied.) 

In the Wells Case the insured was a fare paying passen¬ 
ger in a common carrier airplane and the real question was 
whether or not a “passenger” came within the exclusion. 
The policy was subject to the laws of the State of Missouri. 
The only reason the court stated that the word “opera¬ 
tions” was modified by the word “aeronautics” was be¬ 
cause in previous Missouri cases the court had held that 
“participating in aeronautics” excluded one who was a 
passenger from recovery, as the court stated: 

**Assuming that the word ‘aeronautics’ was intended 
by the parties to be used as an adjective, then the word 
‘operations’ in the exemption clause under considera¬ 
tion distinguishes that clause from the language con¬ 
strued by the Missouri courts in the Mereditl^ Flanders 
and Wendorff cases.” (Italics supplied.) 

The majority of states have held that the words “partici¬ 
pating in aeronautics” do not exclude one who is a passen¬ 
ger, and it was only to overcome this Missouri minority rule 
that the court resorted to its strained construction, and 
which we submit is not justified. 
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Furthermore, in the Wells Case, which involved a passen¬ 
ger, and upon which the appellant relies so strongly, the 
court quotes with approval from the case of Mutual Benefit 
Health and Accident Associalion v. Bowmcm, 99 F. (2d) 
856, 858, as follows: 

ttm • • language and general expression in an 
opinion should be limited to the particular facts and 
issues involved and must be construed in the light of 
the issues presented and considered. They should not 
be extended beyond that for any purpose of authority 
in another or different case * * • To be binding as a 
precedent, there must have been an application of judi¬ 
cial mind to the precise question necessary to be deter¬ 
mined in order to fix the rights of the parties.’^ 

The Wells Case also referred to the case of Gits v. New 
York Life Insurance Company, 32 F. (2d) 70, (in which 
case, incidentally, the exception was aeronautic opera¬ 
tions”) and states that the Court in that case in reaching 
a similar decision as was reached in the Wells Case, stated 
in part as follows: 

“ Hhe ambiguity and doubt are emphasized by the fa¬ 
cility with which the Insured could have included pas¬ 
sengers within the exception, were it so intended.’ ” 
(Italics supplied). 

In the Wells Case the absence of the words “either as a 
passenger or otherwise” undoubtedly was a motivating 
factor in the Court stating that the word “aeronautics” 
modified the word “operations.” 

Appellant states that the word “aeronautics” is an ad¬ 
jective, but does not cite any authority therefor. 

Webster’s International Dictionary, Unabridged (2nd 
Edition, 1944) 41, defines “aeronautics” as follows: 

“Aeronautics . . . n. The science that treats of the 
operation of aircraft; also, the art or science of oper¬ 
ating aircraft. • • • Aeronautics is usually construed 
as a single noun.” 
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Had it been intended in the present case that ‘‘aeronan- 
tics’’ was to modify “expeditions”, the adjective “aero¬ 
nautic” would have been used rather than the noun “aero¬ 
nautics”. 

Judge Curran in the case of Phoenix Mv^uaX Life Insur¬ 
ance Co. of Hartford, Conn. v. Flynn, supra, in defining 
“aeronautics”, stated as follows: 

“ • • • for, in our view, ‘aeronautics’ has been variously 
defined. The New Century Dictionary (1st ed.) terms 
it ‘the science or art of aerial navigation.’ ” 

On the other hand, in the case of Equitable Life Assur¬ 
ance Society of the U. S. v. Dryess, 109 S. W. (2d) 1263, 
the court states that the word “aeronautic” is an adjec¬ 
tive. 

While not exactly in point, we believe that the case of 
Benefit Association of Railway Employees v. Hayden, 299 
S. W. 995, sheds some light on the question. In that case 
there was a clause providing that it “• • • does not cover 
disability or fatal injury received by the insured • • • (3) 
while engaged in aeronautics or under-water navigation.** 
(Italics supplied). 

The insured died while riding as a passenger in an air¬ 
plane and the company denied liability on the grounds that 
he died as a result of being engaged in aeronautics. The 
court allowed recovery and held that riding as a passenger 
in an airplane did not constitute engaging in aeronautics. 
Surely had the court believed that the word “navigation” 
was modified by the noun “aeronautics” it would have 
made mention of that fact for the reason that there could 
have been no doubt that riding as a passenger would not 
have been within the words engaging in “aeronautics • • • 
navigation.” 

Judge Curran on this point stated as follows: 

“• • • that the word Jexpeditions’ in the general condi¬ 
tions of the double indemnity benefit is not modified 
by the word ‘aeronautics’ 
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IV. 

The Insured Was Partidpating in Aeronautics Expeditions. 

Assuming, but without admitting, that the supplemental 
agreement should be construed to read ‘‘participation in 
aeronautics expeditions we submit that under the facts 
and circumstances in this case there can be no question 
that the insured was “participating in aeronautics expedi¬ 
tions’’. 

The facts are that the insured was a student flyer on a 
cross country solo flight in connection with his training. 
The flight began at Alexandria, Virginia, with landings at 
various intermediate airports en route. That he landed at 
Winston-Salem, North Carolina and then proceeded to 
Chesterfield, South Carolina, which was his birthplace and 
where he had relatives. Chesterfield, South Carolina, was 
not included in the route to be covered and was approxi¬ 
mately 50 air miles southeast of Charlotte, North Carolina, 
the point of destination of the scheduled training flight, 
and approximately seven miles west of the nearest airport. 
That upon arriving at Chesterfield, he proceeded to circle 
the homes of relatives at an altitude of only 100 feet, 
throttling his engine and calling to his friends on the 
ground. That he opened the throttle following one of 
these glides, but the engine failed to respond, and in at- 
attempting a sharp turn toward an open field the plane 
struck the ground while in a bank, as a result of which he 
was killed and the plane demolished. That he had been 
cautioned previously about attempting to climb too steeply 
and grounded from flying. 

Can there be any doubt that the foregoing constituted 
“participating in aeronautics expeditions”? In the first 
place we have to take the words as we find them in the sup¬ 
plemental agreement, and we have found no difference of 
opinion that the word “aeronautics” means science of op¬ 
eration of aircraft or the art of aerial navigation. The 
insured was certainly engaged in the operation of an air- 
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plane, and even more so, he was a student off his assigned 
course, on a visit to his relatives, operating the plane con¬ 
trary to instructions and in a most dangerous manner, 
which resulted in his death. 

An examination of the cases relied upon by the appellant 
in support of her contention that the deceased was not en¬ 
gaged in “aeronautics expeditions^’ will show clearly that 
they have no application whatsoever to the facts in the 
present case. 

The first case referred to is King v. Equitable Life As¬ 
surance Society of United Stcdes, 5 N. W. (2d) 845; 232 
Iowa 541, and it will be noted in the outset that the phrase 
involved was “engaging as a passenger or otherwise in sub¬ 
marine or aeronautic expeditions”. (Italics supplied) The 
facts were that the insured was a fare paying passenger on 
the Northwest Airlines, Inc., airplane flying on a regular, 
scheduled route between Chicago, Illinois, and Fargo, 
North Dakota, which crashed, resulting in the death of the 
insured. What the court held was that a fare paying pas¬ 
senger on a commercial line between scheduled points was 
not engaged in an expedition. A part of the quotation 
contained in the appellant’s memorandum, in defining an 
expedition, states, “an important journey or excursion for 
a specific purpose.” Even if the foregoing case was appli¬ 
cable, surely the insured in the present case was engaged 
in an important journey or excursion for a specific pur¬ 
pose. 

The other case relied upon is Bay v. Equitable life 
Assurance Society of United States, 83 F. (2d) 147, being 
an appeal from the District Court of Colorado. The 
phrase in question was “engaging as a passenger or other¬ 
wise in submarine or aeronautic expeditions”. (Italics 
supplied). The facts were that the insured was a passen¬ 
ger in a private airplane on “a pleasure trip over an air¬ 
port on a pleasant day”. The court stated in part as 
follows; 
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“As words are ordinarily used, can it fairly be said 
that a pleasure trip over an airport on a pleasant day 
is an expedition? The majority of the Court believed 
not/^ 

It will be noted that in the appellant's quotation from 
this case the court said: 

“We do not believe anyone in common speech would 
ever refer to an ordinary short trip in a plane as an 
expedition.” (Italics supplied). 

While we believe it is clear that the cases relied upon 
by the appellant have no application to the facts in the 
present case, we take the liberty of calling the Court’s at¬ 
tention to the case of Gihhs v. Equitable Life Assurance 
Society of United States, 176 N. E. 144, 256 N. Y. 208, 
wherein, in an opinion by Judge O’Brien concurred in by 
the late Judge Cardozo as well as Judges Pound, Crane, 
Lehman and Kellogg, the court held that in a policy with 
the provision “engaged as a passenger or otherwise in sub¬ 
marine or aeronautic expeditions”, (Italics supplied), a 
fare paying passenger on a commercial airline between 
scheduled points who was killed in an accident was ex¬ 
cluded by the aforesaid provision. The court pointed out 
that the word “expeditions” as used in the policy did not 
encompass “martial intentions” for the reason that the 
policy had another clause specifically excluding death re¬ 
sulting from “military or naval service of any kind in 
time of war”. 

It will be noted in the present case that in the general 
conditions of the double indemnity agreement, in addition 
to the exclusion of “participation in aeronautics or sub¬ 
marine expeditions, either as a passenger or otherwise”, 
there is also an exclusion “during the period of time he is 
in military or naval service of any kind.” 

It would appear clear from the foregoing that the cases 
relied upon by the appellant are not in point and even ad¬ 
mitting that the clause in the present double indemnity 

agreement should be construed to read “aeronautics • • • 
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expeditions’’, still the insured was engaged in ‘‘aeronau¬ 
tics • • • expeditions”. 

CONCLUSION. 

In every case which the appellant has cited the insured 
was a passenger in an airplane at the time he met his 
death- In not one of the cases did the insured have any¬ 
thing at all to do with the operation of the plane, and no 
case is cited where, under an aviation exclusion clause of 
any kind, recovery has been permitted as the result of the 
death of the pilot of the plane. In every case which has 
been found where the insured was pilot of the plane when 
killed, under an insurance policy containing an aviation 
exclusiog^ clause of any kind, recovery, has been denied. 

~Life Insurance Company of New York, 131 
(2hd Circuit, 1942); Green v. Mutual Benefit 
insurance Company, 144 F. (2d) 155 (1st Cir- 
•wif, 1945); Blonski v. Bankers Life Insurance Company, 
243 N. W. 410, 209 TVis. 5; (1932); Spychala v. Metropoli¬ 
tan Life Insurance Company, 13 A., (2d) 32; 339 Pa. 237; 
(1940 );Irwin v. Prudential Insurance Company,bY.Sapp. 
382 (1933); Rossman v. Metropolitan Life Insurance Com¬ 
pany, 71 F. Supp. 592; (1945). 

It is respectfully submitted that the cause of the in¬ 
sured’s death was not a risk covered by either the basic 
policy or the double indemnity rider and therefore appellee 
is not precluded, by the incontestable clause, from denying 
liability, and that the judgment of the lower Court should 
be affirmed. 

William F. Kelly, 

P. J. J. Nicolaides, 

Eichaei) H. Nicolaides, 
Attorneys for Appellee, 

9(X) Continental Building, 
Washington 5, B. C. 


December 26, 1950. 
















